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Estate Planning Analysis 

¶45,108. Applicable exclusion amount includes “deceased spousal unused 
exclusion amount”—portability rules. 

The “applicable exclusion amount” (the amount excluded from estate tax by the unified credit) consists of (i) the “basic exclusion 

amount” ($5 million, indexed for inflation after 2011, see ¶45,102) plus, (ii) in the case of a surviving spouse, the “deceased spousal 

unused exclusion (DSUE) amount” (defined below). 35  

For a surviving spouse of a deceased spouse, the “DSUE amount” is the lesser of— 36 
 

(1) the basic exclusion amount (see ¶45,102), 37or 
 

(2) the excess of— 38  

(a) the applicable exclusion amount of the last deceased spouse of the surviving spouse (the so-called “last deceased spouse” 

limitation, see ¶45,110), over 39  

(b) the amount on which the tentative tax on the estate of the deceased spouse is determined. 40  

Thus, the DSUE amount is the unused portion of a decedent's applicable exclusion amount to the extent this amount does not 

exceed the basic exclusion amount in effect in the year of the decedent's death. 41 For the computation of DSUE amount, see 

¶45,109.  

Any applicable exclusion amount that remains unused as of the death of the first spouse to die is generally available for use by the 

surviving spouse, as an addition to the surviving spouse's applicable exclusion amount. 42 

 RIA observation: Because these rules allow the unused unified credit of the deceased spouse to be carried over 

and used by the estate of the surviving spouse, they are described as providing for the “portability” of the unified credit 

between spouses. 

 RIA observation: While the basic exclusion amount of a spouse who dies after 2011 is adjusted for inflation (see 

¶45,102), the DSUE amount is determined as of the year of death of the first spouse to die, and is not adjusted for 

inflation that occurs after that spouse dies, even though the basic exclusion amount of the surviving spouse is adjusted.  

 RIA observation: The portability election gives married couples more flexibility in deciding how to use their 

exclusion amounts. For example, the first spouse to die could give everything to the other spouse without incurring 

estate tax by virtue of the unlimited marital deduction and the estate could transfer the unused exclusion to the survivor 

to use in making gifts or at death. However, use of a traditional two-trust plan combining a marital deduction trust with a 

credit shelter trust may be preferable. A credit shelter trust can prevent post-transfer appreciation in the value of the 

assets from being subject to estate tax on the survivors' death. By contrast, an exclusion transferred to a surviving 

spouse is fixed and may not be sufficient to shield post-transfer appreciation from tax. In addition, a credit-shelter trust 

can protect assets from being squandered by the surviving spouse and protect against creditors. 

 RIA recommendation: After taking a couple's family and wealth situation into consideration, after all the planning 

is done, if there is any exclusion amount on the death of the first spouse, and there is a chance that it will be useful in 

avoiding future estate tax, the portability election should be made. For how to make the election, see ¶45,111.  



The estate of a nonresident surviving spouse who is not a U.S. citizen at the time of the surviving spouse's death cannot take into 

account the DSUE amount of any deceased spouse except to the extent allowed under any applicable U.S. treaty obligation. 43  

A surviving spouse may use the DSUE amount in addition to the surviving spouse's own annual exclusion amount for taxable transfers 

made during life or at death. 44 

Illustration 1: Assume that Husband dies in 2013, having made taxable transfers of $3 million and having no taxable 

estate. An election (see ¶45,111) is made on Husband's estate tax return to permit Wife to use Husband's DSUE 

amount. As of Husband's death, Wife has made no taxable gifts. Thereafter, Wife's applicable exclusion amount is 

$7.25 million (her $5.25 million basic exclusion amount (for 2013) plus $2 million DSUE amount from Husband), which 

she may use for lifetime gifts or for transfers at death. 45  

For the gift tax rules associated with DSUE amounts, see ¶48,556. 

 RIA observation: In theory, the portability provision should negate the need for what is often complex estate 

planning to make it possible for each spouse to use the amount of the applicable exclusion amount needed to minimize 

estate taxes as much as possible. However, there may still be reason for each spouse to plan to use as much of the 

applicable exclusion as possible. This is because, to the extent that property received from the first spouse to die is not 

included in the survivor's estate (e.g., property placed in a trust for the survivor that does not qualify for the marital 

deduction), the value of that property (including any increase in that value after the death of the first spouse to die) will 

not be included in the estate of the survivor. 

 RIA illustration 2: Wife dies in 2013, leaving a taxable estate of $10 million before taking the marital deduction and 

the applicable exclusion into account. She made no previous taxable gifts. She leaves her entire estate to Husband in a 

manner that qualifies for the marital deduction so that there is no estate tax owed, and no part of Wife's applicable 

exclusion is used. An election is made on Wife's estate tax return to permit Husband to use Wife's DSUE amount of 

$5.25 million. Assume that Husband dies in 2018 when his total taxable transfers is $20 million (before the applicable 

exclusion), including property he inherited from Wife worth $18 million. Assume also that his applicable exclusion is 

$11.25 million ($5.25 million deceased spouse's unused exclusion amount (because she died in 2013), plus Husband's 

own basic exclusion amount of $6 million (the assumed inflation adjusted amount for individuals dying in 2018)). 

Husband, who has not remarried, will pay an estate tax of $3.5 million (40% of $8.75 million (taxable transfers of $20 

million less applicable exclusion of $11.25 million)). 

 RIA illustration 3: Same facts as in Illustration (2) except that Wife uses her entire applicable exclusion to place 

$5.25 million of her estate in a trust for Husband that does not qualify for the marital deduction. On Husband's death, the 

value of this trust is $9 million, and Husband's total taxable transfers before use of his applicable exclusion is $11 

million, including property worth $9 million that he inherited from Wife. Husband's applicable exclusion will be only $6 

million since there is no deceased spousal unused exclusion for him to use. Since no part of the trust is includible in 

Husband's estate, his total taxable transfers will be only $5 million ($11 million less his applicable exclusion of $6 

million). His estate will pay an estate tax of $2 million (40% of $5 million), or $1,500,000 less than it would pay if Wife 

had left her entire estate to Husband outright or in a trust that qualified for the marital deduction even if Husband's 

applicable exclusion had been increased to $11.25 million by a $5.25 million deceased spouse's unused exclusion 

amount. 

A surviving spouse may not use the DSUE amount unless the executor of the deceased spouse's estate makes an election allowing 

the surviving spouse to do so. 46 This election is referred to as the “portability election.” 47 For rules that apply to the election, see 

¶45,111.  

The Code Sec. 2010(c)(4) portability rules do not allow a surviving spouse to use the unused generation skipping transfer (GST) 

exemption (see ¶46,092) of a predeceased spouse. 48 

 RIA observation: Thus, the GST exemption is not portable between spouses. 
 

Temporary Reg § 20.2010-1TReg § 20.2010-1T (footnote 35 et seq.) and temporary Reg § 20.2010-2TReg § 20.2010-2T (footnote 47) 

expire on June 15, 2015, or before (if final regs are issued). 49 However, IRS has issued proposed regs that are identical to the 
 



temporary regs. 50  

IRS must issue regs that may be necessary or appropriate to carry out the rules on the DSUE amount. 1 
 

 RIA observation: IRS has complied with the statutory directive in Code Sec. 2010(c)(6) (footnote 1) to issue regs 

as may be necessary or appropriate to carry out the rules on the DSUE amount available for use by the surviving 

spouse by issuing temporary regs on the portability election. The temporary regs are favorable for taxpayers in many 

ways. Specifically, the regs: 

● provide special relief for estates making the portability election that wouldn't otherwise be required to file an estate 

tax return. As discussed in ¶44,912, the relief consists of eased filing requirements under which detailed values 

need not be provided for property qualifying for the charitable or marital deduction; 

● clarify that a surviving spouse can use a DSUE amount to make a gift and get another DSUE amount upon 

remarrying and surviving another spouse (see ¶48,556);  

● clarify that remarriage alone does not affect an individual's DSUE amount. As discussed at ¶45,110, one's DSUE 

amount is only affected by surviving the second spouse; and 

● clarify the rules for qualified domestic trusts (QDOTs) but in a way that some may not like. Basically, as discussed 

at ¶45,113, the regs prevent the surviving spouse from using the DSUE amount during the period the QDOT remains 

in effect. 

The temporary regs had also corrected a then-existing statutory glitch by deeming a previous version of Code Sec. 2010

(c)(4)(B)(i) to refer to the applicable exclusion amount rather than the basic exclusion amount. This prevented the 

statutory glitch from reducing the portable exclusion for some surviving spouses as it could have. The glitch was 

eliminated when the American Taxpayer Relief Act of 2012 amended Code Sec. 2010(c)(4)(B)(i) (footnote 38) to refer to 

the applicable exclusion amount instead of the basic exclusion amount; 

For the date that the DSUE amount may be used by the surviving spouse, see ¶45,113.  

For a rule permitting IRS to examine a deceased spouse's gift or estate tax returns after the expiration of the period of limitations, to 

determine the DSUE amount available for use by the surviving spouse, see ¶45,114.  

For the applicability of the DSUE amount to gifts made by a surviving spouse, see ¶48,556.  

For estates of decedents dying, and gifts made, before Jan. 1, 2011, the DSUE amount was not available. 2 
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