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Regs Both Ease and Toughen Requirements for Suspending 401(k) Safe Harbor Contributions. IRS has issued
final regs permitting employers whose 401(k) safe harbor plans provide for nonelective contributions to suspend
those contributions under conditions that are easier for employers to meet than those that applied under
proposed reliance regs. The final regs also apply these requirements to suspensions of safe harbor matching
contributions and thereby toughen the requirements for suspending such matching contributions.

IRA’s Ownership of Taxpayer’s Business Resulted in Prohibited Transaction. Where an individual taxpayer
had his IRA own the shares of his business, a limited liability company (LLC), the LLC’s payment of compensa-
tion to the taxpayer for his services to the LLC was a prohibited transaction resulting in disqualification of the
IRA and a deemed distribution of its assets.

Indian Fishing Rights Income Treated as Compensation for Retirement Plan Purposes, Under Proposed
Reliance Regs. The proposed regs would clarify that amounts paid to an Indian tribal government (ITG)
member as remuneration for services performed in Indian fishing rights-related activities may be treated as
compensation for purposes of applying the limits on qualified plan benefits and contributions. The rules would
affect employee benefit plans sponsored by ITGs, their plan participants, and tribal members. The proposed regs
would be effective when finalized, but taxpayers may rely on them now.

PBGC Reports Record Deficit of $36 Billion in 2013. PBGC’s Annual Report for fiscal year 2013 shows that
PBGC’s insurance program had a record deficit of $36 billion, due largely to the declining financial condition of
multiemployer plans.
PBGC Takes Over Underfunded Pension Plan of Furniture Brands. PBGC will pay the retirement benefits for
19,000 current and future retirees of Furniture Brands International Inc., a furniture manufacturer, because the
company plans to sell the majority of its assets in bankruptcy, and the buyer will not assume the pension plan.
Change in Plan Years Not Eligible for Automatic IRS Approval. The Moving Ahead for Progress in the 21st
Century Act increased the annual PBGC premium each year beginning in 2013. In its Employee Plans News, IRS
has now clarified that single-employer defined benefit pension plans are not eligible for automatic approval of a
change in plan year if the change delays the effect of the PBGC premium increases.
Comments Sought on Termination Premium Regs. PBGC is seeking public comments regarding its request that
the Office of Management and Budget extend approval of a collection of information relating to the termination
premium under PBGC’s payment of premiums regs, with minor changes.
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Applicable Federal Rates. IRS has issued the December applicable federal rates.

 PBGC Updates Rates. PBGC has updated the variable and other monthly interest rates.
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IRS News

Regs Both Ease and Toughen Requirements
for Suspending 401(k) Safe Harbor Contribu-
tions

IRS has issued final regs permitting employers
whose 401(k) safe harbor plans provide for nonelec-
tive contributions to suspend those contributions
under conditions that are easier for employers to meet
than those that applied under proposed reliance regs.
The final regs also apply these requirements to sus-
pensions of safe harbor matching contributions and
thereby toughen the requirements for suspending
such matching contributions. (TD 9641, 11/14/2013;
Reg § 1.401(k)-3, 11/14/2013, Reg § 1.401(m)-3, 11/
14/2013)

Background. For a cash or deferred arrangement
(CODA, i.e., a 401(k) plan) to be qualified, elective
contributions must satisfy either the actual deferral
percentage (ADP) nondiscrimination test, or one of
the design-based alternatives in Code Sec.
401(k)(11), Code Sec. 401(k)(12), or Code Sec.
401(k)(13). Code Sec. 401(k)(12) and Code Sec.
401(k)(13) provide design-based safe harbor meth-
ods under which a CODA is treated as satisfying the
ADP test if the arrangement meets certain contribu-
tion and notice requirements.

Similarly, CODAs providing for matching or em-
ployee contributions must satisfy either the actual
contribution percentage (ACP) nondiscrimination test,
or one of the design-based alternatives in Code Sec.
401(m)(10), Code Sec. 401(m)(11), or Code Sec.
401(m)(12). Code Sec. 401(m)(11) and Code Sec.
401(m)(12) provide parallel design-based safe
harbors to the Code Sec. 401(k)(12) and Code Sec.
401(k)(13) safe harbors, under which a CODA satis-
fies the ACP test with respect to matching contribu-
tions if the plan satisfies the ADP safe harbor and
certain other requirements are satisfied.

A plan using one of these safe harbor methods
must specify, before the beginning of the plan year,
whether the safe harbor contribution will be (i) the safe
harbor nonelective contribution, or (ii) the safe harbor
matching contribution. A plan can’t provide that
non-safe harbor ADP testing will be used if the re-
quirements for the safe harbor are not satisfied.

robservation: Under Code Sec. 401(k)(12)(C),
the nonelective contribution requirement is satisfied if,
under the terms of the plan, the employer is required

to make a safe harbor nonelective contribution on
behalf of each eligible nonhighly compensated em-
ployee in an amount equal to at least 3% of the
employee’s compensation. 

A safe harbor plan generally must be adopted
before the beginning of the plan year and maintained
throughout a full 12-month plan year. Thus, if, at the
beginning of the plan year, a plan contains an alloca-
tion formula that includes safe harbor matching or
safe harbor nonelective contributions, then it may not
be amended to revert to non-safe harbor ADP or ACP
testing for the plan year.

However, a plan that provides for safe harbor
matching contributions will not fail to satisfy the ADP
or ACP tests for a plan year merely because it is
amended during the plan year to reduce or suspend
safe harbor matching contributions on future elective
contributions, as long as the Reg § 1.401(k)-3(g) or
Reg § 1.401(m)-3(h) requirements are met. These
requirements include notice of the reduction or sus-
pension of contributions, and provide that employees
must be given a reasonable opportunity before the
reduction or suspension to change their cash or de-
ferred elections and, if applicable, their employee
contribution elections. The plan must also be
amended to provide that the applicable nondiscrimi-
nation tests will be satisfied for the entire plan year.

Under Reg § 1.401(k)-3(e)(1) and Reg
§ 1.401(m)-3(f)(1), which were issued on December
29, 2004, a plan that terminates during a plan year
won’t fail to satisfy the full plan-year requirements
merely because the final plan year is less than 12
months, provided that the plan satisfies the safe har-
bor requirements through the date of termination, and
either: (a) the plan would have satisfied the require-
ments applicable to a plan amendment to reduce or
suspend safe harbor matching contributions (other
than the requirement that employees have a reasona-
ble opportunity to change their cash or deferred elec-
tions and, if applicable, employee contribution elec-
tions); or (b) the employer incurs a substantial
business hardship (comparable to a substantial busi-
ness hardship described in Code Sec. 412(c)(2)).

Under Code Sec. 412(c)(2), factors taken into ac-
count in determining substantial business hardship
include (but are not limited to) whether or not:

• the employer is operating at a loss;
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• there is substantial unemployment in the em-
ployer’s industry;

• the sales and profits of the industry are depressed
or declining; and

• it is reasonable to expect the plan to continue after
the planned reduction or suspension.

Finally, the Code Sec. 416 rules that apply to
top-heavy plans do not apply to plans that consist
solely of a CODA that meets the ADP/ACP safe har-
bor requirements.

Proposed regs. As discussed at Pension & Bene-
fits Week at ¶ 1, in May 2009, IRS issued proposed
regs under Code Sec. 401(k) and Code Sec. 401(m),
which would permit the mid-year reduction or suspen-
sion of safe harbor nonelective contributions in certain
circumstances.

The proposed regs would have required, as a con-
dition of the permitted reduction or suspension of safe
harbor nonelective contributions, that the employer
incur a substantial business hardship (comparable to
a substantial business hardship described in Code
Sec. 412(c)).

Commentators dislike hardship requirement.
Several commentators requested that the substantial
business hardship requirement be eliminated as a
condition of the reduction or suspension. They argued
that there were insufficient policy reasons for the rules
permitting the reduction or suspension of safe harbor
nonelective contributions to be stricter than the rules
permitting the reduction or suspension of safe harbor
matching contributions, that the determination of
whether the employer satisfies each of the elements
of the Code Sec. 412(c) definition of substantial busi-
ness hardship is unnecessarily burdensome, and that
employers wouldn’t have certainty that they satisfy
the substantial business hardship requirements.

Rules eased for nonelective contributions. In
response to commentators, the final regs replace the
standard in the proposed regs that the employer must
have a substantial business hardship (as described in
Code Sec. 412(c)), with a standard that the employer
must be operating at an economic loss (as described
in Code Sec. 412(c)(2)(A)). This new standard elimi-
nates the requirement to determine (i) the health of
the industry (as described in Code Sec. 412(c)(2)(B)
and Code Sec. 412(c)(2)(C)), or (ii) whether the re-
duction or suspension of safe harbor nonelective con-
tributions is needed so that the plan will continue (as
described in Code Sec. 412(c)(2)(D)). (Reg
§ 1 . 4 0 1 ( k ) - 3 ( g ) ( 1 ) ( i i ) ( A ) ( 1 ) ,  R e g
§ 1.401(m)-3(h)(ii)(A)(1))

In addition, the final regs permit an employer to
reduce or suspend safe harbor nonelective contribu-
tions without regard to the employer’s financial condi-
tion if, before the beginning of the plan year, partici-
pants are provided notice which discloses the
possibility that the contributions might be reduced or
suspended mid-year. The notice must also provide
that a supplemental notice will be provided to plan
participants if a reduction or suspension does occur
and that the reduction or suspension will not apply
until at least 30 days after the supplemental notice is
provided. (Reg § 1.401(k)-3(g)(1)(ii)(A)(2), Reg
§ 1.401(m)-3(h)(ii)(1)(A)(2))

Rules toughened for matching contributions.
The final regs modify the rules that apply to mid-year
amendments reducing or suspending safe harbor
matching contributions so that the requirements that
apply to a mid-year reduction or suspension of safe
harbor nonelective contributions are not stricter than
those that apply to a mid-year reduction or suspen-
sion of safe harbor matching contributions. Thus, safe
harbor matching contributions may be reduced or
suspended under a mid-year amendment only if ei-
ther (i) the employer is operating at an economic loss
as described in Code Sec. 412(c)(2)(A), or (ii) the
notice provided to participants before the beginning of
the plan year discloses that the contributions might be
reduced or suspended mid-year, that participants will
receive a supplemental notice if that occurs, and that
the reduction or suspension will not apply until at least
30 days after the supplemental notice is provided.
Because this requirement is a new limitation on the
ability of an employer to amend its plan to reduce or
suspend safe harbor matching contributions, the
change is first effective for plan years beginning on or
after January 1, 2015. (Reg § 1.401(k)-3(g)(1)(i), Reg
§ 1.401(m)-3(h)(1)(i))

IRS’s flexibility to develop new rules. The final
regs also provide that guidance of general applicabil-
ity published in the Internal Revenue Bulletin may set
forth additional situations in which a plan that includes
provisions satisfying the requirements of Reg
§ 1.401(k)-3 won’t fail to satisfy the requirements of
Code Sec. 401(k) for a plan year, even if the plan is
amended during the plan year to implement a
mid-year change to those provisions. (Reg
§ 1.401(k)-3(e)(1), Reg § 1.401(m)-3(f)(1))

Effective date. The regs generally apply to amend-
ments adopted after May 18, 2009, the effective date
previously provided in the proposed regs. As noted
above, the amendments to the requirements for per-
mitted mid-year reductions or suspensions of safe
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harbor matching contributions apply for plan years
beginning on or after January 1, 2015.

Indian Fishing Rights Income Treated as
Compensation for Retirement Plan
Purposes, Under Proposed Reliance Regs

IRS has issued proposed regs that would clarify
that amounts paid to an Indian tribal government
(ITG) member as remuneration for services per-
formed in Indian fishing rights-related activities may
be treated as compensation for purposes of applying
the limits on qualified plan benefits and contributions.
The rules would affect employee benefit plans spon-
sored by ITGs, their plan participants, and tribal mem-
bers. The proposed regs would be effective when
finalized, but taxpayers may rely on them now. (Pre-
amble to Prop Reg, 11/15/2013, Prop Reg
§ 1.415(c)-2(g)(9), Prop Reg § 1.415(c)-2(h))

Background.  Code Sec. 7873(a) exempts in-
come derived from Indian fishing rights-related activi-
ties from income and employment tax. ITG fishing
rights-related activity is defined under Code Sec.
7873(b)(1) as any activity directly related to harvest-
ing, processing, or transporting fish harvested in the
exercise of a recognized ITG fishing right of the tribe,
or to selling the fish, but only if substantially all of the
harvesting was performed by ITG members.

Code Sec. 415(a)(1)(B) and (c) impose limits (re-
ferred to below as the ‘‘section 415 limits’’) on retire-
ment plan contributions from compensation. Under
Code Sec. 415(a)(1)(B), a qualified defined contribu-
tion plan cannot allow for contributions and other
additions under the plan for any participant for any tax
year to exceed the limitation of Code Sec. 415(c).

Code Sec. 415(c) provides that benefits for a par-
ticipant exceed the section 415 limits for defined con-
tribution plans if the participant’s annual addition is
greater than the lesser of $40,000 (as adjusted for
inflation) or 100% of the participant’s compensation.
Code Sec. 415(c)(3) provides that the term ‘‘partici-
pant’s compensation’’ means the compensation of the
participant from the employer for the year. Reg §
1.415(c)-2(a) provides that compensation from the
employer within the meaning of Code Sec. 415(c)(3)
includes all items of remuneration described in Reg §
1.415(c)-2(b), but excludes the items of remuneration
described in Reg §  1.415(c)-2(c).

Reg §  1.415(c)-2(b) provides that, for purposes of
applying the section 415 limits, the term ‘‘compensa-
tion’’ means remuneration for services.

Under Reg § 1.415(c)-2(b)(1), compensation in-
cludes employee wages, salaries, fees for profes-
sional services, and other amounts received for per-
sonal services rendered in the course of employment
with the employer maintaining the plan, to the extent
that the amounts are includible in gross income.

Reg § 1.415(c)-2(b)(2) provides that for a
self-employed employee, compensation includes the
employee’s earned income (as described in Code
Sec. 401(c)(2)), plus amounts that would have been
includible in the self-employed person’s gross income
but for an election to defer these amounts to a quali-
fied plan, SEP, or SIMPLE retirement account.

Reg § 1.415(c)-2(c) excludes certain items from the
definition of compensation under Code Sec.
415(c)(3). Specifically, Reg § 1.415(c)-2(c)(4) ex-
cludes from compensation other amounts that receive
special tax benefits.

Proposed reliance regs. Because Indian fishing
rights-related income is not subject to income tax, IRS
said that an issue has been raised as to whether that
income can be included as compensation for pur-
poses of Code Sec. 415(c)(3) and Reg §
1.415(c)-2(b). To address that issue, IRS has issued
proposed regs that would clarify that certain Indian
fishing rights-related income is included in the defini-
tion of compensation. Specifically, the regs would
provide that amounts paid to an ITG member as
remuneration for services performed in Indian fishing
activities would be treated as compensation under
Reg § 1.415(c)-2(c)(4), even though those amounts
are not subject to income or employment tax under
the Code Sec. 7873(a) exemption. The proposed regs
also provide that the determination of whether an
amount constitutes ‘‘wages, salaries or earned in-
come’’ would be made without regard to the Code
S e c .  7 8 7 3 ( a )  e x e m p t i o n .  ( P r o p  R e g
§ 1.415(c)-2(g)(9))

These rules are proposed to apply for plan years
ending on or after the date the regs are made final.
(Prop Reg § 1.415(c)-2(h)) In the meantime, IRS said,
taxpayers may rely on the proposed rules until they’re
finalized. However, if the final regs are more restric-
tive than the proposed rules, then the final rules will be
applied without retroactive effect. (Preamble to Prop
Reg, 11/15/2013)

Comments. Written or electronic comments must
be submit ted by February 13, 2014 to:
CC:PA:LPD:PR (REG-120927-13), Room 5205, In-
ternal Revenue Service, PO Box 7604, Ben Franklin
Station, Washington D.C. 20044; submissions may
be hand-delivered Monday through Friday between 8
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a.m. and 4 p.m. to CC:PA:LPD:PR (REG-120927-13),
Courier’s Desk, Internal Revenue Service, 1111 Con-
stitution Ave, N.W., Washington, DC, 20224; or elec-
tronically via the Federal eRulemaking Portal at  (IRS
REG-120927-13). In addition to general comments on
the proposed regs, IRS requested comments on the
taxation of qualified plan distributions that are attribu-
table to fishing rights-related income, and the applica-
tion of Code Sec. 72(f)(2) (which treats certain
amounts as basis for purposes of computing em-
ployee contributions if those amounts would have not
been includible in income had they been paid directly
to the employee). For further information, contact:
concerning the proposed regs, Sarah Bolen or Pam-
ela Kinard at 202-622-6060 or 202-317-6700; con-
cerning the submission of comments or to request a
public hearing, Oluwafunmilayo Taylor at
202-622-7180 or 202-317-6901. 

Change in Plan Years Not Eligible for
Automatic IRS Approval

The Moving Ahead for Progress in the 21st Century
Act (MAP-21) increased the annual PBGC premium
each year beginning in 2013. In its Employee Plans
News, IRS has now clarified that single-employer
defined benefit pension plans are not eligible for auto-
matic approval of a change in plan year if the change
delays the effect of the PBGC premium increases.
(IRS Employee Plans News)

MAP-21 increased PBGC’s flat-rate premiums for
single-employer defined benefit plans from $35 per
participant to $42 for 2013, to $49 for 2014, and
indexed for inflation after 2014. PBGC’s variable-rate
premiums for single-employer defined benefit plans
are indexed for inflation after 2012 plan years, and
increased by $4 for 2014 and by another $5 for 2015,
and are capped at $400 per participant, as indexed for
inflation (see Pension & Benefits Week at ¶ 5).

IRS said that it has received questions from plan
sponsors asking if and how single-employer plan
sponsors may change a plan year to delay the effect
of the MAP-21 PBGC premium increases for a plan.
Sponsors have specifically asked if a change in plan
year for this purpose is eligible for automatic approval
under Rev Proc 87-27, which states that an automatic
IRS approval for a change in plan year will not be
granted if the change would delay the time when the
plan would otherwise have been required to conform
to the requirements of any statute, regulation, or pub-
lished position of IRS.

According to IRS, ‘‘any statute’’ includes a statute
changing PBGC premiums, not only those changing
provisions of the Code. Thus, automatic approval is
not available for a change in plan year if it delays the
effect of PBGC premium increases, even if the delay
is merely a side effect of the change and not the plan
sponsor’s primary reason for changing the plan year.

Plan sponsors had also suggested that a change in
plan year is eligible for automatic approval because
the MAP-21 effective date has passed and future
increases in PBGC rates are just phase-ins. However,
under Rev Proc 87-27, automatic approval isn’t per-
mitted for any change in plan year that delays the
effect of a statute, regardless of whether that delay is
only for one year or for a number of years in the future,
such as the phase-in of PBGC premium increases,
said IRS.

If a change in plan year is not eligible for automatic
approval, plan sponsors may file for approval using
IRS Form 5308, Request for Change in Plan/Trust
Year. When reviewing requests for approval to
change the plan year, IRS said that it looks for a
business reason for making the change, and not a
change just to achieve a certain result. For example, if
the plan sponsor wants to align a plan year with its
fiscal year, or collect data on a calendar year rather
than a fiscal year basis, IRS said it would consider
granting approval for the change, even if the change
in plan year also has the effect of delaying an effective
date.

IRS cautioned plan sponsors thinking of changing a
plan year to keep in mind the implications of that
decision. Changing the plan year means making other
changes, such as moving the plan’s annual actuarial
valuation date, and shifting timetables for coordinat-
ing with the plan’s actuary, auditor, trustee, and other
providers, IRS said. Changing a plan year also in-
creases the risk that the plan sponsor may miss a key
deadline (for example, for contributions, notices, and
reporting) because these deadlines change when the
plan year changes, IRS added.

IRS Announces Applicable Federal Rates for
December

IRS has announced the applicable federal rates
(AFRs) for December 2013. (Rev Rul 2013-26,
2013-50 IRB)
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Mid-Term Rate Compounded Annually

December November

AFR 1.65% AFR 1.73%

110% AFR 1.81% 110% AFR 1.90%

120% AFR 1.98% 120% AFR 2.07%

130% AFR 2.14% 130% AFR 2.25%

150% AFR 2.48% 150% AFR 2.60%

175% AFR 2.89% 175% AFR 3.03%
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PBGC News

PBGC Reports Record Deficit of $36 Billion in
2013

PBGC’s Annual Report for fiscal year (FY) 2013
shows that PBGC’s insurance program had a record
deficit of $36 billion, up from $34 billion in 2012.
According to the PBGC news release, the deficit is
due largely to the declining financial condition of mul-
tiemployer plans. (PBGC News Release, 11/15/2013)

‘‘We should not let the problems of a few plans
overshadow the reliable retirement security provided
by the majority, but neither can we ignore them,’’ said
PBGC Director Josh Gotbaum. ‘‘PBGC stands ready
to help, but PBGC’s growing deficit is a reminder that
our current resources are inadequate. Without ade-
quate funding we can’t pay benefits or preserve pen-
sions,’’ Gotbaum added.

The deficit in the program for single-employer pen-
sion plans declined to about $27.4 billion, down from
$29.1 billion in 2012, said PBGC. The program in-
sures the pensions of nearly 32 million workers and
retirees in 23,000 ongoing plans sponsored by pri-
vate-sector employers. The single-employer pro-
gram’s potential exposure to future pension losses
from financially weak companies was estimated at
about $292 billion, compared to about $295 billion last
fiscal year.

Multiemployer plans provide lifetime income to
more than 10 million people in 1,400 plans. Because
more plans will fail within the next decade, PBGC’s
multiemployer insurance program’s deficit rose to
more than $8.2 billion, compared with $5.2 billion last
year, said PBGC.

PBGC’s annual report also noted the agency’s con-
tinued high scores for customer satisfaction.

Retirees receiving benefits continue to rate PBGC
as one of the best in government for its commitment to
customer service, PBGC noted. PBGC received a
score of 90 on the American Customer Satisfaction
Index (ACSI), more than 20 points above the govern-
ment average.

PBGC pointed out that the agency works to pre-
serve plans, not just wait until they fail. Some compa-
nies in bankruptcy can afford to keep their plans, and
PBGC works to see that they do. In FY 2013, Eastman
Kodak Co., the Tribune Co., Dynegy Inc., and others
emerged from bankruptcy with their plans intact. If, as
expected, American Airlines emerges from bank-

ruptcy in December, 130,000 of American’s employ-
ees will keep their pensions, said PBGC. 

PBGC Takes Over Underfunded Pension
Plan of Furniture Brands International

PBGC will pay the retirement benefits for more than
19,000 current and future retirees of Furniture Brands
International Inc., a furniture manufacturer based in
St. Louis, Mo. PBGC said that it is stepping in be-
cause the company plans to sell the majority of its
assets in bankruptcy, and the buyer will not assume
the pension plan. (PBGC News Release, 11/21/2013)

PBGC will pay pension benefits to Furniture Brands
retirees up to the legal maximum of about $57,500 a
year for a 65-year-old, said PBGC. Retirees will con-
tinue to get benefits without interruption, and future
retirees can apply for benefits as soon as they are
eligible. Employees and retirees who are participants
in pension plans that were rolled into the Furniture
Brands plan will also continue to receive benefits from
the company until PBGC assumes responsibility.

According to PBGC estimates, the Furniture
Brands’ pension plan is only 55% funded with $337
million in assets to pay $609 million in benefits. The
agency expects to cover $270 million of the $272
million shortfall.

Workers and retirees with questions may email
PBGC at  mypension@pbgc.gov,  or  ca l l
800-400-7242. 

PBGC Requests Comments on Termination
Premium Regs

PBGC is seeking public comments regarding its
request that the Office of Management and Budget
(OMB) extend approval of a collection of information
relating to the termination premium under PBGC’s
payment of premiums regs, with minor changes.
(PBGC Notice, 78 Fed. Reg. 69140, 11/18/2013)

ERISA § 4006(a)(7) provides for a ‘‘termination pre-
mium’’ that is payable for three years following certain
distress and involuntary plan terminations. PBGC
Reg § 4007.3 and PBGC Reg § 4007.13(b) require
the filing of termination premium information and pay-
ments with PBGC. PBGC issued Form T and instruc-
tions for paying the termination premium (see Pen-
sion & Benefits Week at ¶ 5). PBGC said that it is
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eliminating from Form T and instructions the require-
ment to report the method of payment, and making
minor editorial changes to the form and instructions.

Generally, the termination premium applies where
a single-employer plan terminates in a distress termi-
nation under ERISA § 4041(c) (unless contributing
sponsors and controlled group members meet the
ERISA § 4041(c)(2)(B)(i) bankruptcy liquidation re-
quirements), or in an involuntary termination under
ERISA § 4042, and the termination date under ERISA
§ 4048 is after 2005.

The termination premium and related information
must be filed by a person liable for the termination
premium, i.e., contributing sponsors and members of
their controlled groups, determined on the day before
the plan termination date, said PBGC. Interest on late
termination premiums is charged at the rate imposed
under Code Sec. 6601(a), compounded daily, from
the due date to the payment date. Penalties based on
facts and circumstances may be assessed both for
failure to timely pay the termination premium and for
failure to timely file required related information and
may be waived in appropriate circumstances. A pen-
alty for late payment will not exceed the amount of
termination premium paid late. PBGC Reg § 4007.10
requires the retention of records supporting or validat-
ing the computation of premiums paid, and requires
that the records be made available to PBGC.

Comments should be submitted by December 18,
2013 to the Office of Information and Regulatory Af-
fairs, Office of Management and Budget, Attention:
Desk Officer for Pension Benefit Guaranty Corpora-
tion, via email to OIRA_DOCKET@omb.eop.gov, or
by fax to 202-395-6974. For further information, con-
tact Deborah C. Murphy, Deputy Assistant General
Counsel for Regulatory Affairs, Office of the General
Counsel, Pension Benefit Guaranty Corporation, at
the 1200 K Street NW., Washington, DC 20005-4026,
at 202-326-4024, or at Murphy.Deborah@pbgc.gov. 

PBGC Updates Rates

PBGC has updated the interest rates, contained in
the regs cited below, used to calculate premiums,
lump sums, and benefits. (78 Fed. Reg. 68739, 11/15/
2013; www.pbgc.gov) The latest rates reflect: (1) the
Pension Protection Act of 2006; (2) PBGC’s final regs
simplifying its assumptions for valuing benefits when
an underfunded plan terminates (see Table III); and
(3) the provision of two interest rate tables to be used
for valuing lump sums, one for PBGC payments (see
Table I) and one for private-sector payments (see
Table II). For discussion of the final regs, see Pension
& Benefits Week at ¶ 4.

VARIABLE RATE PREMIUM

Spot Segment Rates

Rates to be used for Based on Spot Segment ----------------------------

Premium Payment Years Rates for... First Second Third

Beginning in... Segment Segment Segment

-----------------------------------------------------------------------------

November 2013 October 2013 1.24% 4.47% 5.52

TABLE I

LUMP SUM INTEREST RATES FOR PBGC PAYMENTS (PBGC Reg. Part 4022, Appendix B)

Rate For plans with a Immediate Deferred annuities

set valuation date annuity (percent)

------------------ rate --------------------------------

On or Before (percent) i(1) i(2) i(3) n(1) n(2)

after

---------------------------------------------------------------------------

242 12-1-13 1-1-14 1.75 4.00 4.00 4.00 7 8

TABLE II

LUMP SUM INTEREST RATES FOR PRIVATE-SECTOR PAYMENTS (PBGC Reg. Part 4022, Appendix C)

Rate For plans with a Immediate Deferred annuities

set valuation date annuity (percent)

------------------ rate --------------------------------

On or Before (percent) i(1) i(2) i(3) n(1) n(2)

after

----------------------------------------------------------------------------

242 12-1-13 1-1-14 1.75 4.00 4.00 4.00 7 8

TABLE III

9



Thomson Reuters/RIA11/25/2013

BENEFIT VALUATIONS (PBGC Reg. Part 4044, Appendix B)

For valuation The values of i(t) are:

dates occurring in

------------------------------------------------------

the month of-- i(t) for t = i(t) for t = i(t) for t =

----------------------------------------------------------------------------

December 2013 .0300 1-20 .0331 >20 N/A N/A

PBGC updates these interest rates on or about the 15th of every month and has the information recorded on its
telephone ‘‘hotline.’’ The number is 202-326-4041. The rates are also posted on PBGC’s website at: http://
www.pbgc.gov.
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The Courts

IRA’s Ownership of Taxpayer’s Business
Resulted in Prohibited Transaction

Where an individual taxpayer had his IRA own the
shares of his business, a limited liability company
(LLC), the LLC’s payment of compensation to the
taxpayer for his services to the LLC was a prohibited
transaction resulting in disqualification of the IRA and
a deemed distribution of its assets. (Ellis, TC Memo
2013-245)

Facts. In May 2005, Terry Ellis, organized CST, an
LLC. The operating agreement of CST was signed by
Ellis on behalf of the Terry Ellis IRA, an entity that did
not yet exist. The agreement listed the original mem-
bers of CST as the Terry Ellis IRA, owning 980,000
membership units, or 98%, in exchange for an initial
capital contribution of $319,000, and a member not a
party to the case owning the remaining 20,000 mem-
bership units or 2%.

CST was formed to engage in the business of used
car sales. Ellis was the general manager of CST. In
June 2005, Ellis created the Terry Ellis IRA. Shortly
thereafter, he transferred $319,000 from his 401(k)
account with a former employer to the IRA and
caused CST to issue the IRA the 980,000 units of
CST.

CST elected to be treated as an association taxable
as a corporation.

During tax year 2005, CST paid Ellis $9,754 as
compensation for his role as general manager of CST.
CST made these payments through checks issued
from its corporate checking account, and not from the
custodial account of Ellis’ IRA. CST deducted that
amount on its corporation tax return.

Mr. and Mrs. Ellis’s 2005 return reported the $9,754
as taxable compensation. They also reported pension
distributions from the 401(k), but did not report any
portion of these distributions as taxable.

IRS issued Mr. and Mrs. Ellis a notice of deficiency.
IRS’s determinations in the notice were based on the
premise that at one of the following alternative points,
Ellis engaged in a prohibited transaction under Code
Sec. 4975 with his IRA: (1) when Ellis caused his IRA
to engage in the sale and exchange of membership
interests in CST; or (2) when Ellis caused CST, an
entity owned by his IRA, to pay him compensation.

Background on whether there is a prohibited
transaction. Code Sec. 4975 sets forth certain pro-
hibited transactions with respect to qualified retire-
ment plans, including IRAs. Code Sec. 4975(c) de-
fines these prohibited transactions and includes as
prohibited transactions any direct or indirect: (1) sale
or exchange, or leasing, of any property between a
plan and a disqualified person (Code Sec.
4975(c)(1)(A)); (2) transfer to, or use by or for the
benefit of, a disqualified person of the income or
assets of a plan (Code Sec. 4975(c)(1)(D)); and (3)
act by a disqualified person who is a fiduciary
whereby he deals with the income or assets of a plan
in his own interests or for his own account. (Code Sec.
4975(c)(1)(E))

The purpose of Code Sec. 4975, in part, is to
prevent taxpayers involved in a qualified retirement
plan from using the plan to engage in transactions for
their own account that could place plan assets and
income at risk of loss before retirement. (S. Rept. No.
93-383 (1974), 1974-3 C.B. (Supp.) 80)

For the purposes of Code Sec. 4975, a fiduciary of a
plan is defined as any person who: (1) exercises any
discretionary authority or discretionary control re-
specting management of such plan or exercises any
authority or control respecting management or dispo-
sition of its assets; (2) renders investment advice for a
fee or other compensation, direct or indirect, with
respect to any moneys or other property of such plan,
or has any authority or responsibility to do so; or (3)
has any discretionary authority or discretionary re-
sponsibility in the administration of such plan. (Code
Sec. 4975(e)(3)) A fiduciary of a qualified retirement
plan is also a disqualified person for the purposes of
Code Sec. 4975. (Code Sec. 4975(e)(2)(A))

In addition to a fiduciary as defined above, the term
"disqualified person" under Code Sec. 4975(e)(2)
also includes a corporation or a partnership of which
50% or more of (1) the combined voting power of all
classes of stock entitled to vote or the total value of
shares of all classes of stock of a corporation, or (2)
the capital interest or profits interest of a partnership,
is owned directly or indirectly or held by a fiduciary as
described in Code Sec. 4975(e)(2)(A) (Code Sec.
4975(e)(4)) Code Sec. 4975(e)(2)(G) incorporates the
constructive ownership rule of Code Sec. 267(c)(1),
which provides that ‘‘[s]tock owned, directly or indi-
rectly, by or for a corporation, partnership, estate, or

11
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trust shall be considered as being owned proportion-
ately by or for its shareholders, partners, or benefi-
ciaries.’’

Background on ramifications of a taxpayer en-
tering into a prohibited transaction. If, during any
tax year of an individual for whose benefit any IRA is
established, that individual or his beneficiary engages
in a prohibited transaction under Code Sec. 4975, the
account will cease to be an IRA as of the first day of
the tax year. (Code Sec. 408(e)(2)(A)) In such a case,
the IRA in question will no longer be exempt from tax
under Code Sec. 408(e)(1). Further, where such an
account ceases to be an IRA by reason of Code Sec.
408(e)(2)(A), the account is deemed to have been
distributed on the first day of the tax year in an amount
equal to the fair market value of all the assets of the
account on that first day. (Code Sec. Sec.
408(e)(2)(B); Reg § 1.408-4(d)(1))

Except as otherwise provided in the income tax
portion of the Code, gross income includes all income
from whatever source derived. (Code Sec. 61(a))
Under Code Sec. 408(d)(1), ‘‘[E]xcept as otherwise
provided in this subsection, any amount paid or dis-
tributed out of an individual retirement plan shall be
included in gross income by the payee or distributee,
as the case may be, in the manner provided under
Code Sec. 72.’’ Code Sec. 72(t) imposes a 10% addi-
tional tax on early distributions from qualified retire-
ment plans unless the distribution falls within a statu-
tory exemption.

Court rules on which of Ellis’s actions were
prohibited transactions. The court concluded that
the formation of CST didn’t involve any prohibited
transaction, but that the compensation that CST paid
to Ellis was a prohibited transaction.

First, the court said that Ellis exercised discretion-
ary authority over his IRA and likewise exercised
control over the disposition of its assets. Ellis exerted
control over his IRA in causing it to engage in the
purchase of membership units of CST. Accordingly,
Ellis was a fiduciary of his IRA within the meaning of
Code Sec. 4975 and consequently a disqualified per-
son with respect to that plan.

Ellis argued that he did not engage in a prohibited
transaction by causing his IRA to invest in CST. He
cited Swanson, (1996) 106 TC 76, a case in which the
taxpayer organized Worldwide, a corporation, then
established an IRA and later executed a subscription
agreement for the exchange of IRA funds for shares
of Worldwide original issue stock. In that opinion, the
court stated that a corporation without shares or
shareholders does not fit within the definition of a

disqualified person under Code Sec. 4975(e)(2)(G).
The court concluded that it was only after Worldwide
issued its stock to the taxpayer’s IRA that Worldwide
had become a disqualified person under Code Sec.
4975(e)(2)(G).

In holding for Ellis in the instant case, the Tax Court
said that an LLC that elects to be treated as a corpora-
tion and does not yet have members or membership
interests is sufficiently analogous to a ‘‘corporation
without shares or shareholders.’’ CST had no out-
standing owners or ownership interests before the
initial capital contribution and therefore could not be a
disqualified person at the time of the investment by
Ellis’s IRA.

But, the court held for IRS with respect to the
compensation paid by CST to Ellis. The court said, by
paying the compensation, he engaged in the prohib-
ited transactions described in Code Sec.
4975(c)(1)(D) and Code Sec. 4975(c)(1)(E) (see
above). Ellis was the sole individual for whose benefit
the IRA was established and therefore the beneficial
owner of 98% of the outstanding membership inter-
ests of CST. (Code Sec. 4975(e)(4); Code Sec.
267(c)(1)) Because Ellis, a fiduciary of his IRA, was
the beneficial shareholder of more than 50% of the
outstanding ownership interest in CST, CST met the
definition of a disqualified person under Code Sec.
4975(e)(2)(G). As the fiduciary of his IRA and the
general manager of CST, Ellis ultimately had discre-
tionary authority to determine the amount of his com-
pensation.

Ellis argued that he did not engage in a prohibited
transaction when he caused CST to pay him compen-
sation, because the amounts it paid to him did not
consist of plan income or assets of his IRA but merely
the income or assets of a company in which his IRA
had invested. However, CST was funded almost ex-
clusively by the assets of Ellis’s IRA. Furthermore, the
assets of Ellis’s IRA consisted only of its ownership
interest in CST. To say that CST was merely a com-
pany in which Ellis’s IRA invested was a complete
mischaracterization when in reality CST and Ellis’s
IRA were substantially the same entity. In causing
CST to pay him compensation, Ellis engaged in the
transfer of plan income or assets for his own benefit in
violation of Code Sec. 4975(c)(1)(D). Furthermore, in
authorizing and effecting this transfer, Ellis dealt with
the income or assets of his IRA for his own interest or
for his own account in violation of Code Sec.
4975(c)(1)(E).

Ellis also argued that Code Sec. 4975(d)(10) ex-
empts the payment of compensation by CST to Ellis
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from being classified as a prohibited transaction. That
section provides that the prohibited transactions set
forth under Code Sec. 4975(c) do not apply to receipt
by a disqualified person of any reasonable compen-
sation for services rendered, or for the reimbursement
of expenses properly and actually incurred, in the
performance of his duties with the plan. However, the
amounts CST paid as compensation to Ellis were not
for services provided in the administration of a quali-
fied retirement plan in managing its investments, but
rather for his role as general manager of CST in
connection with its used car business. Accordingly,
the court said, Code Sec. 4975(d)(10) did not apply.

Court rules on the effect of Ellis entering into a
prohibited transaction. As a result of the payment of
compensation being a prohibited transaction, the full
amount that Ellis transferred to the IRA from his old
401(k) account was deemed distributed on January 1,
2005, under Code Sec. 408(e)(2)(A). That amount
was therefore includible in the Ellises’ gross income
for tax year 2005 under Code Sec. 72(a) and Code
Sec. 4975. And, when it found no exception to the
10% additional tax under Code Sec. 72(t), the court
also said that the Ellises were liable for that additional
tax.
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Case Roundup

Terminated Employee’s Fiduciary Claim Dis-
missed

Brooks v Pactiv Corp. (2013, CA7) 2013 WL
4774519

An employee’s claim against his employer for
breach of ERISA fiduciary duty on the grounds that his
employer had terminated his employment, which di-
rectly caused the cancelation of his dental and health
insurance benefits, was dismissed. The employer’s
decision to terminate the employee’s employment
was not viewed as a fiduciary decision. 

Termination of LTD Benefits
Truitt v Unum Life Ins. Co. of America (2013, CA5)

2013 WL 4777327
An employee’s claim against her long-term disabil-

ity (LTD) plan’s insurer for wrongful termination of
benefits was dismissed, because the employee/
claimant failed to discredit 600 pages of emails pro-
vided by an acquaintance. The emails indicated that

the claimant had been engaging in activities inconsis-
tent with her disability, like traveling, dancing, clean-
ing, and performing legal work. Furthermore, the in-
surer had not acted arbitrarily and capriciously by
relying on the emails, and had no ERISA duty to
investigate or further consider the source of the
emails.

FMLA Interference Claims
Cuellar v Keppel Amfels, L.L.C. (2013, CA5) 2013

WL 4789847

An employee’s claim for a violation under the FMLA
was dismissed when a secondary employer decided
to hire a replacement for the employee, who was
temporary and provided through a staffing agency
which was the primary employer. There was no ad-
verse employment action, because the secondary
employer had no obligation to reinstate the employee
under the FMLA after her return from maternity leave,
absent a request from the primary employer. 

In Brief
Here are this week’s pension and
benefits private letter rulings, in
Code Section order.

14



Thomson Reuters/RIA 11/25/2013

Code Sec. 402

IRAs—waiver of rollover requirement—error by co.
Pursuant to Code Sec. 402(c)(3)(B), IRS waived 60-day

rollover requirement where taxpayer’s failure to timely
roll over funds was due error by co. So, stated amount

deposited into IRA after expiration of 60-day rollover
period was considered valid rollover contribution pro-
vided all other requirements of Code Sec. 402(c) were
met. (IRS Letter Ruling 201345036) 
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Code Sec. 408

IRAs—waiver of rollover requirement—error by
financial institution employee.
Pursuant to Code Sec. 408(d)(3)(I), IRS waived 60-day

rollover requirement where taxpayer’s failure to timely
roll over funds was due to error by financial institution
employee. So, taxpayer was granted 60-day extension
from date this letter was issued to make rollover contri-
bution of stated amount to IRA, which would be consid-
ered valid rollover contribution if all other requirements of
Code Sec. 408(d)(3) were met. (IRS Letter Ruling
201345037, IRS Letter Ruling 201345038) 

IRAs—waiver of rollover requirement—error by
taxpayer.
Pursuant to Code Sec. 408(d)(3)(I), IRS waived 60-day

rollover requirement where taxpayer’s failure to timely
roll over funds was due to his depositing of stated
amount into regular non-IRA CD by mistake, which was
contrary to his established intent and previous practice.

So, taxpayer was granted 60-day extension from date
this letter was issued to contribute stated amount to IRA,
which would be considered valid rollover contribution if
all other requirements of Code Sec. 408(d)(3) were met.
(IRS Letter Ruling 201345039) 

IRAs—waiver of rollover requirement—error by
bank representative.
Pursuant to Code Sec. 408(d)(3)(I), IRS waived 60-day

rollover requirement where taxpayer’s failure to timely
roll over funds was due to incorrect instructions he re-
ceived from bank representative, which led to stated
amount being deposited into non-IRA account. So, tax-
payer was granted 60-day extension from date this letter
was issued to contribute stated amount to IRA, which
would be considered valid rollover contribution if all other
requirements of Code Sec. 408(d)(3) were met. (IRS
Letter Ruling 201345040) 
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Code Sec. 414

Employee benefit plans—qualification as church
plan.
Defined benefit plans established by taxpayer/exempt

Code Sec. 501(c)(3) non-profit org. that operates par-
ishes and several religious elementary and high schools
constitute Code Sec. 414(e) church plans where plans
are maintained by org. that is church or convention of
churches and had been church plans since effective date
of Code Sec. 414(e). (IRS Letter Ruling 201345041) 

Employee benefit plans—qualification as church
plan.
Defined benefit plan established by taxpayer/exempt

Code Sec. 501(c)(3) org./religious community providing

health and human services to people in need constitutes
Code Sec. 414(e) church plan where plan is adminis-
tered by committee associated with and under control of
taxpayer, and is indirectly associated with and under
control of stated church. Also, committee’s sole purpose
is administration of plan for provision of retirement bene-
fits for employees of another org. (IRS Letter Ruling
201345042) 
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