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Applicable Federal Rates for December.
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Estate Planning for Couples Entering Second Marriages—Part 1. This Estate Planning article discusses how
the need for highly customized premarital agreements, wills, and trusts is greater when couples have assets and
family members from prior marriages.

Malpractice Risks Unique to Trusts and Estates Attorneys. This Estate Planning article discusses how effective
risk management includes precisely documenting the scope of representation and the client’s capacity to make
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assets among personal accounts and trusts, long-term family wealth can be augmented, as discussed in this
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Fifth Circuit Mostly Affirms District Court
Orders Concerning Gift Tax on Indirect
Transfer

The Fifth Circuit has affirmed, with one exception,
multiple district court orders involving gift tax on an
indirect gift consisting of a sale of stock at below
market value that was never paid by the donor or his
estate. (U.S. v. Elaine T. Marshall, 114 AFTR 2d ¶
2014-5428)

Here, the district court, in separate orders, held
that:

. . . The income beneficiary, as opposed to the re-
mainder beneficiary, of a grantor retained income
trust (GRIT) was the donee who was liable for unpaid
gift tax that arose from the indirect gift (see Estate
Planners Alert at ¶ 5).

. . . Donees were liable for interest assessed under
Code Sec. 6601 and Code Sec. 6621 on their sepa-
rate personal liabilities created by Code Sec. 6324(b)
as a result of the failure of the estate of the donor to
pay the gift taxes assessed against it for gifts made by
the decedent before he died (see Estate Planners
Alert at ¶ 4).

. . . An executor and trustee were liable under the
federal priority statute for distributions and disburse-
ments they made while the gift taxes owed by the
decedent had remained unpaid (see Estate Planners
Alert at ¶ 5).

The Fifth Circuit affirmed these orders, except that it
held that the district court erred in finding that the
executor breached his fiduciary duties under state
law.

Facts. In 1995, J. Howard Marshall, II (J. Howard)
made what IRS later determined was an indirect gift of
Marshall Petroleum, Inc. (MPI) stock to MPI’s other
shareholders: (1) Eleanor Pierce (Marshall) Stevens
(Stevens), J. Howard’s former wife, who was the ben-
eficiary of a trust that was funded with MPI stock (the
Eleanor Pierce (Marshall) Stevens Living Trust (Living
Trust)); (2) E. Pierce Marshall (E. Pierce), J. Howard’s
son; (3) Elaine T. Marshall (Elaine), E. Pierce’s wife;
(4) the Preston Marshall Trust (Preston Trust), which
had been formed for the benefit of J. Howard’s grand-
son, Preston Marshall; and (5) the E. Pierce Marshall,
Jr. Trust (E. Pierce Jr. Trust), which had been formed
for the benefit of J. Howard’s grandson, E. Pierce
Marshall, Jr. (E. Pierce Jr.). At the time that he made
this indirect gift, J. Howard did not pay gift taxes. He
passed away shortly after making this gift.

After several years of negotiation over J. Howard’s
tax liability for this indirect gift, IRS and J. Howard’s
estate entered into a stipulation that determined the
value and recipients of the indirect gifts. J. Howard’s
estate still did not pay the gift tax, and, pursuant to
Code Sec. 6324(b), IRS tried to collect the unpaid gift
tax from the donees. E. Pierce’s estate paid approxi-
mately $45 million toward the unpaid gift tax for the
benefit of donees E. Pierce, Elaine, the Preston Trust,
and the E. Pierce Jr. Trust. Stevens’ estate did not pay
any gift tax because it disputed that Stevens was a
beneficiary of the 1995 gift.

In 2010, the government brought suit against the
donees, seeking to recover the unpaid gift taxes and
to collect interest from the beneficiaries. It also sought
to recover from two individuals, E. Pierce Jr. and
Finley L. Hilliard (Hilliard), who, as representatives of
various estates and trusts, allegedly paid other debts
before paying those owed to the government.

In a series of orders issued in 2012, the district court
found: (1) the donees’ debt under Code Sec. 6324(b)
was a liability independent from that of the donor’s
unpaid gift tax, and the donees had incurred interest
on that independent liability (see Estate Planners
Alert at ¶ 4); (2) Stevens was a donee of J. Howard’s
indirect gift (see Estate Planners Alert at ¶ 5); and (3)
Hilliard and E. Pierce Jr. were individually liable for
several of the debts they paid as executors and trust-
ees before they paid the debt owed to the government
(see Estate Planners Alert at ¶ 5).

On appeal, the parties appealing (Appellants) ar-
gued that the district court erred in each of the rulings.
As explained below, the Fifth Circuit mostly affirmed
the district court.

Background. The Code imposes a tax on a trans-
fer of property by gift. (Code Sec. 2501(a)) The gift tax
applies whether the gift is direct or indirect and in-
cludes transfers of property (like stock) when the
transfer was not made for an adequate and full con-
sideration. (Code Sec. 2511(a); Reg § 25.2511-1(h))

The Code imposes the gift tax on the donor, but it
also imposes transferee liability for the gift tax on the
donee if the tax is not paid when due. (Code Sec.
6901(a)(1)(A)(iii)) In that event, the donee of any gift is
made personally liable for the tax to the extent of the
value of that gift. (Code Sec. 6324(b))

When the gift tax is not paid when it is due, the
Code imposes interest on the amount of underpay-
ment. (Code Sec. 6601(a))

Personal liability may be imposed upon a fiduciary
of an estate in accordance with the federal priority
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statute, 31 USCS 3713(b). (Code Sec. 6901(a)(1)(B))
Under the federal priority statute, a fiduciary paying
any part of a debt of an estate before paying a claim of
the government is liable to the extent of the payment
for unpaid claims of the government. (31 USCS
3713(b)) Personal liability can attach, to the extent of
the distribution, if the government establishes three
elements: (1) the fiduciary distributed assets of the
estate; (2) the distribution rendered the estate insol-
vent; and (3) the distribution took place after the
fiduciary had actual or constructive knowledge of the
liability for unpaid taxes.

Appellants’ arguments. All Appellants argued that
the district court erred in finding that the donees in-
curred an independent interest liability as a result of
the donor’s unpaid gift tax. Stevens also argued that
the district court was incorrect in finding that she was
a donee by virtue of her income interest in the GRIT.
Finally, Hilliard and E. Pierce Jr. claimed that the
district court erred when it held them responsible, as
fiduciaries and individually, for distributions they
made from the Living Trust and Stevens’ estate.

Liability for interest upheld. All Appellants argued
that the district court erred when it found both that
Code Sec. 6324(b) creates an independent liability on
the part of the donee to pay the unpaid gift tax and that
the donee can be charged interest until the gift tax is
paid. First, they argued that the district court’s inter-
pretation of Code Sec. 6324(b) directly contradicts the
plain language of the statute. Second, they argued
that the district court erred in applying Code Sec.
6901 because IRS did not assess transferee liability
under it, but instead chose to seek a personal judg-
ment against the donee. But they claimed that even if
Code Sec. 6901 applied, the district court’s interpreta-
tion of Code Sec. 6324(b) was incorrect for several
reasons. The Fifth Circuit carefully examined each of
these arguments in considerable detail and disagreed
with all of them. As a result, it held that interest
accrues on donee’s liability for the unpaid gift taxes
and that interest is not limited to the extent of the value
of the gift.

Stevens was donee. Stevens argued that the dis-
trict court erred in finding that she was a donee of J.
Howard’s 1995 indirect gift. First, she argued that the
GRIT was not even the donee of J. Howard’s gift
because it did not receive a present interest in prop-
erty when J. Howard sold his MPI stock back to MPI.
Second, she argued that the trust was the donee, and
so the trustee was the proper party to be held liable
under Code Sec. 6324(b). In the alternative, she

claimed that the remainder beneficiary was the do-
nee, or, at the very least, partly responsible for any
donee liability. Finally, she argued that even if the
trust, the trustee, and the remainder beneficiaries
were not the donees, the government still had failed to
prove that J. Howard made a gift to her, because J.
Howard’s sale of MPI was an arm’s length transaction
in the ordinary course of business and free from
donative intent. The Fifth Circuit rejected all of her
arguments. It also held that res judicata barred her
from arguing that J. Howard did not make a gift to her.
In general, res judicata requires that when a court of
competent jurisdiction enters a final judgment on the
merits of a cause of action, the parties to the action
are bound by that decision as to all matters that were
or could have been litigated and decided in the pro-
ceeding.

Fiduciary liability under federal priority statute.
Hilliard and E. Pierce Jr. argued that the district court
committed several errors in holding them liable for
distributions from the Living Trust and Stevens’ estate
in violation of the federal priority statute. First, they
argued that the government did not prove that they
knew about Stevens’ potential liability for the unpaid
gift tax, and, therefore, they could not be found to
have violated the federal priority statute. Next, they
argued that there was insufficient evidence for the
district court to find them personally liable for: (1) the
charitable set-aside; (2) the distribution of personal
property and apartment rent from Stevens’ estate; or
(3) the payment of legal and accounting fees from the
Living Trust. Last, E. Pierce Jr. claimed the district
court erred in finding that he breached his fiduciary
duty under Texas law.

The Fifth Circuit rejected all of the above arguments
except one. It concluded that E. Pierce Jr. did not
breach his fiduciary duty under state law because he
did not owe a fiduciary duty to Stevens’ estate’s credi-
tors. Thus, it held that E. Pierce Jr. did not breach his
state law fiduciary duties and rendered judgment in
his favor on this point.

Statutory Change Barred Donors From
Escaping Penalty on Easement Carryover
Deduction

The Tax Court has found that a married couple was
liable for a gross valuation misstatement penalty with
respect to a charitable contribution of an easement
that was ultimately found to be worthless. The contri-
bution was made in 2004, and they claimed carryover
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deductions to 2005 and 2006. While they could use
the reasonable cause defense to escape the penalty
for 2004 and 2005, a 2006 law change precluded
them from using it for that year because the law
change applied to returns filed after July 25, 2006.
(Edward M. Reisner and Manda K. Weintraub, TC
Memo 2014-230)

Facts. In 2004, a married couple, Edward M.
Reisner and Manda K. Weintraub (Taxpayers), en-
tered into a preservation restriction agreement with
the National Architectural Trust (NAT) pursuant to
which they granted to NAT a facade easement on
their townhouse in Brooklyn, New York. On their joint
2004 federal income tax return, they reported a
$190,000 noncash charitable contribution under Code
Sec. 170(h) for their donation of the facade easement.
Because of the limitations imposed by Code Sec.
170(b), they claimed a charitable contribution deduc-
tion of $80,600 for 2004 and carryover charitable
contribution deductions of $85,572 and $23,828 on
their joint returns for 2005 and 2006, respectively.

IRS issued a notice of deficiency to them disallow-
ing the deductions and determining gross valuation
misstatement penalties for 2004, 2005, and 2006 of
$9,820, $10,101, and $3,300. The Taxpayers timely
petitioned for redetermination.

The parties later stipulated that the facade ease-
ment Taxpayers donated to NAT in 2004 had zero
value and that the notice of deficiency properly disal-
lowed the charitable contribution deductions claimed
with respect to it. The parties also stipulated that
Taxpayers made gross valuation misstatements
under Code Sec. 6662(h)(2)(A) on their 2004, 2005,
and 2006 returns as a result of overvaluing the facade
easement. Finally, the parties agreed that Taxpayers
were not liable for the gross valuation misstatement
penalty for either 2004 or 2005 because they satisfied
the reasonable cause exception of Code Sec.
6664(c)(1) and (2), as in effect before the enactment
of the Pension Protection Act of 2006 (PPA, P.L.
109-280). The only dispute was whether Taxpayers
were liable for the gross valuation misstatement pen-
alty for 2006.

Background—contribution deduction for ease-
ments. In general, Code Sec. 170(f)(3) bars a charita-
ble contribution deduction for a contribution of an
interest in property that is less than the taxpayer’s
entire interest in the property, but an exception is
made for a qualified conservation contribution, i.e.,
the contribution of a qualified real property interest
exclusively for conservation purposes.

The interest in property conveyed by an easement
must be protected in perpetuity for the contribution of
the easement to be a qualified conservation contribu-
tion. (Code Sec. 170(h), Reg § 1.170A-14(b)(2)) Reg
§ 1.170A-14(h)(3)(i) provides that the value of the
contribution is the fair market value of the perpetual
conservation restriction at the time of the contribution.

PPA made amendments to Code Sec. 170(h)(4),
requiring that a contributed historic building easement
include a restriction which preserves the entire exte-
rior of a building rather than merely its facade; that the
donor and donee enter into a written agreement certi-
fying the donee’s satisfaction of certain requirements;
and that a qualified appraisal, photographs of the
building, and a description of the restrictions on the
building’s development be included with the tax-
payer’s return for the tax year of the contribution.
These changes applied to contributions made after
July 25, 2006.

Background—accuracy-related penalty. Tax-
payers are subject to a 20% accuracy-related penalty
for an underpayment of tax required to be shown on a
return that is attributable to a substantial valuation
misstatement. (Code Sec. 6662(a), Code Sec.
6662(b)(3)) The penalty is 40% of the portion of an
underpayment of tax attributable to one or more sub-
stantial valuation misstatements that meet the re-
quirements for a gross valuation misstatement. (Code
Sec. 6662(h))

PPA amended the rules for the 40% gross valuation
misstatement penalty. Before PPA, the penalty ap-
plied when taxpayers misstated the value of their
property by 400% or more, and taxpayers could avoid
the penalty under certain circumstances if they made
the misstatement in good faith and with reasonable
cause. PPA lowered the threshold to 200% and elimi-
nated the reasonable cause exception for gross valu-
ation misstatements of charitable contribution prop-
erty.

Under the PPA amendments, Code Sec. 6662(h)
provides a 40% penalty for gross valuation misstate-
ments. Gross valuation misstatements occur when
the value of any property reported on an income tax
return is 200% or more of the amount determined to
be the correct amount. There is no reasonable cause
exception for gross valuation misstatements. (Code
Sec. 6664(c)(3)) In the case of a claimed charitable
contribution relating to a façade easement, these PPA
changes applied for returns filed after July 25, 2006.

A Code Sec. 6662(h) penalty applies to any portion
of an underpayment for the year to which a deduction
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is carried, where that underpayment is attributable to
a gross valuation misstatement for the year in which
the carryover of the deduction arises. (Reg
§ 1.6662-5(c))

Before its amendment by PPA, Code Sec.
6664(c)(2) limited the availability of the reasonable
cause exception for such underpayments to circum-
stances where the claimed value of the property was
based on a qualified appraisal by a qualified appraiser
and the taxpayer had made a good-faith investigation
of the value of the contributed property. However,
PPA amended Code Sec. 6664(c)(2) (now desig-
nated Code Sec. 6664(c)(3)) by eliminating the rea-
sonable cause exception entirely for underpayments
attributable to gross valuation overstatements of char-
itable deduction property.

Parties’ arguments. IRS contended that the stat-
ute, as amended, eliminated the reasonable cause
exception to the gross valuation misstatement penalty
for the portion of any underpayment that was attribu-
table to a gross valuation overstatement of charitable
deduction property. Therefore, IRS argued, because
Taxpayers filed their 2006 return after July 25, 2006,
and it was stipulated that a portion of their underpay-
ment for that year was attributable to a gross valuation
misstatement of charitable deduction property, they
could not assert reasonable cause to prevent imposi-
tion of the penalty.

Taxpayers argued that imposing such strict liability
on them for claiming a charitable contribution deduc-
tion for a facade easement donation that was a carry-
over from a pre-2006 year (i.e., before the elimination
of the reasonable cause exception) was not a re-
quired construction of the statute, constituted a retro-
active imposition of a penalty on conduct that oc-
curred before PPA’s enactment, and was contrary to
congressional intent.

Penalty applies. The Tax Court said that Taxpay-
ers’ argument could not be reconciled with the stat-
ute’s clear terms. While they were correct that the
PPA amendments to Code Sec. 170(h)(4) were made
effective for ‘‘contributions made after July 25, 2006,’’
the PPA provision eliminating the reasonable cause
exception for underpayments attributable to gross val-
uation overstatements of easement donations was
made effective for ‘‘returns filed after July 25, 2006.’’
Thus, Congress clearly intended a distinction in the
effective dates for the amendments to Code Sec.
170(h)(4) and what is now Code Sec. 6664(c)(3).

Accordingly, the Tax Court held that Taxpayers were
liable for the penalty for 2006.

Official Inflation-Adjusted Estate and Trust
Tax Brackets and Other Transfer Tax Items

IRS has issued official inflation-adjusted tax rate
schedules and other key tax figures for 2015. (Rev
Proc 2014-61, 2014-47 IRB; IR 2014-104, 10/30/
2014)

Previously, RIA correctly calculated these 2015
figures that are covered in Rev Proc 2014-61,
2014-47 IRB and the news release (see Estate Plan-
ners Alert at ¶ 3):

. . . kiddie tax figures;

. . . AMT exemption for a child subject to the kiddie
tax;
. . . estate and trust income tax rate schedules;
. . . unified estate and gift tax exclusion amount;
. . . regular gift tax annual exclusion;
. . . annual exclusion for gifts to noncitizen spouses;
. . . special use valuation reduction limit;
. . . 2% portion for interest on deferred estate tax; and
. . . reporting foreign gifts.

IRS Chief Counsel Examines Valuation
Issues Relating to Bulk Charitable Donations

In emailed Chief Counsel Advice (CCA), IRS’s Of-
fice of Chief Counsel has provided insight into how it
evaluates the proper charitable contribution deduction
for property bulk donations—in particular, the appli-
cation of the rule that reduces the amount of the
charitable deduction for ordinary income property
contributions, and the appropriate discount for such
donations. The cited guidance shows that two IRS
rulings, both of which are well over 30 years old, treat
donors who purchased and later donated items in bulk
as dealers for purposes of characterizing the contrib-
uted property as ordinary income property, but that
the Tax Court has subsequently declined to follow
t h e s e  r u l i n g s ,  o p t i n g  i n s t e a d  f o r  a
facts-and-circumstances analysis. (Chief Counsel
Advice  201443019)

Background, guidance, and caselaw— treating
the donor as a dealer. The amount deductible for
property contributed to a charitable organization is
generally the property’s fair market value (FMV) at the
time of the contribution. (Reg § 1.170A-1(c)(1)) But
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this rule doesn’t apply to contributions of certain types
of appreciated property, including ordinary income
property (i.e., property any part of the gain on which
wouldn’t have been long-term capital gain if the prop-
erty had been sold by the taxpayer at its FMV on the
date it was contributed). In this case, under Code Sec.
170(e)(1), the amount of any charitable contribution of
property is reduced by the amount of gain that would
not be long-term capital gain if the property were sold
at its FMV, such that the amount of the deductible
charitable contribution would be generally limited to
the lesser of (i) the donor’s basis, or (ii) the property’s
FMV. (Reg § 1.170A-4(a))

In Rev Rul 79-256, 1979-2 CB 105, Situation 2, the
taxpayer, who was not an art dealer, purchased a
substantial part of the total limited edition of litho-
graphic prints for a total price of $25x. After holding
the prints for more than one year, she donated the
prints to art museums, when their FMV was $100x.
IRS determined in the ruling that the taxpayer’s ‘‘bulk
acquisition and later disposal of the prints’’ was sub-
stantially equivalent to the activities of a commercial
art dealer, and that the prints thus should be treated
as ordinary income property. Further, IRS found that
the contribution was not made after a period of ac-
cumulation and enjoyment by the donor. Thus, it con-
cluded that the amount of the taxpayer’s charitable
contribution had to be reduced by the hypothetical
ordinary income gain and was therefore limited to the
taxpayer’s cost.

In Rev Rul 79-419, 1979-2 CB 107, the taxpayer,
who was not a dealer in books, purchased 100 books
through a promoter at a volume discount, stored them
for just over a year, then donated them to various
charities. IRS concluded that the taxpayer’s activity in
this case was ‘‘tantamount to the activity of a dealer
selling books,’’ and the books should be treated as
ordinary income property. So, if the FMV was more
than the taxpayer’s basis in the books, the amount of
the charitable contribution deduction had to be re-
duced by the theoretical ordinary income gain on the
property, and if the FMV was equal to or less than the
taxpayer’s basis, the amount of the charitable deduc-
tion was limited to that lesser amount.

In Pasqualini, (1994) 103 TC 1, the Tax Court
declined to apply these two revenue rulings, noting
that application of the factors in determining whether
the taxpayers’ activities are substantially equivalent to
the activities of a dealer are ‘‘inherently factual.’’

Background, guidance, and caselaw—FMV and
bulk sales. Reg § 1.170A-1(c)(2) defines FMV as the

price at which the property would change hands be-
tween a willing buyer and a willing seller, neither being
under any compulsion to buy or sell and both having
reasonable knowledge of relevant facts.

In Skripak, (1985) 84 TC 285, the taxpayers pur-
chased approximately 150,000 books at a substantial
discount, held them for the long-term capital gain
holding period, then donated them to various libraries.
The court noted that the regs under Code Sec. 170
didn’t specify whether a wholesale or retail market
should be used, but found that the ‘‘sheer number of
[donated] books . . .  would require a substantial dis-
count from the [list price]. The simultaneous market-
ing of all those books would substantially depress the
market.’’ Also, the court found that a willing, knowl-
edgeable buyer would demand and receive a sub-
stantial discount for the purchase of any of the excess
inventory, particularly in the quantities donated to the
various libraries. Thus, the court concluded that the
taxpayers’ purchase of the books was an arm’s-length
transaction and that the FMV of the books was no
more than 20% of the catalog list price.

In Rimmer, TC Memo 1995-215, the taxpayer, who
was not a dealer in sheet music, purchased approxi-
mately 85,000 pieces of Yiddish and Hebrew sheet
music for $10,000 and later contributed nearly all of it
to a Code Sec. 170(c) organization. The taxpayer
obtained an appraisal for his donation, valuing it at
$220,120. The court found that the existing market for
this sheet music was small and concluded that ‘‘the
addition of 85,000 pieces of sheet music on the public
market either would depress the market for each title
or, perhaps more likely, would result in many copies
being unsalable for a considerable period of time.’’
Thus, the court concluded that a blockage discount
was appropriate (i.e., one that takes into account the
number of items that are generally available at any
given time). In the CCA, IRS specifically compared
this result to Rev Rul 80-69, 1980-1 CB 55, which
involved a promoter selling gems to a taxpayer (who
was not a gem dealer) for the so-called ‘‘wholesale’’
price of $5,000, despite their ‘‘actual’’ value of
$15,000. In the ruling, IRS stated that the best evi-
dence of FMV depends on actual transactions and not
on some artificially calculated estimate of value con-
trary to the prices at which the gems at issue changed
hands in the market place.

Finally, in Rev Rul 80-233, 2980-2 CB 69, the tax-
payer purchased 500 copies of the Bible for $100x
from a promoter who advised that $100x was a con-
siderable discount from retail price. The promoter
stored the Bibles for the taxpayer for 13 months, and
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at the taxpayer’s direction, mailed the Bibles to a
charity selected by the taxpayer. At the time the tax-
payer contributed the Bibles to the charity, wholesale
dealers were selling similar lots of Bibles to members
of the general public at $100x. The ruling held that, to
determine FMV, reference is made to the most active
and comparable marketplace at the time of the do-
nor’s contribution—so, the FMV of the Bibles was
$100x, i.e., the price at which they were sold to the
taxpayer and were still being sold to others.

IRAs Can Buy Shares in Trust Invested in
Gold Without Triggering Collectibles Tax

IRS has privately ruled that the acquisition of
shares of a trust invested in gold by either an IRA or
an individually-directed account under a qualified re-
tirement plan won’t be considered the acquisition of a
collectible under Code Sec. 408(m). Thus, the
amount invested won’t be treated as distributed under
Code Sec. 408(m)(1). (IRS Letter Ruling 201446030)

robservation: IRS reached this result even
though trust shares are designed to mirror the physi-
cal market in gold.

Background. The acquisition by an IRA or an indi-
vidually directed account under a qualified retirement
plan of any collectible is treated as a distribution from
the IRA or account in an amount equal to the cost to
the IRA or account of the collectible. (Code Sec.
408(m)(1)) A collectible is any work of art, rug or
antique, metal or gem, stamp or coin, alcoholic bever-
age, or any other tangible personal property specified
by IRS for this purpose. (Code Sec. 408(m)(2)) How-
ever, the following are not considered collectibles for
this purpose:

. . . one, one-half, one-quarter, or one-tenth ounce
U.S. gold coins;

. . . one ounce silver coins minted by the Treasury
Department;

. . . any coin issued under the laws of any state;

. . . a platinum coin described in 31 USCS 5112(k);
and

. . . gold, silver, platinum, or palladium bullion (other
than bullion that is made into a coin) of a certain
fineness that is in the physical possession of a trustee
that meets the requirements for IRA trustees under
Code Sec. 408(a). (Code Sec. 408(m)(3))

Facts. Trust is set up to be a grantor trust (i.e., so
that investors in it are treated as owning fractional

shares in the assets held by the trust). The primary
objective is to provide investors with an opportunity to
invest in gold through shares and be able to take
delivery of physical gold bullion in exchange for their
shares. Trust’s secondary objective is for the shares
to reflect the performance of the price of gold less the
expenses of its operations. Trust differs from other
exchange-traded vehicles that are based on the price
of gold in that every shareholder has the right to
request a conversion of shares to physical gold, if the
number of shares corresponds to at least one fine
ounce of physical gold and has a specified minimum
dollar value. The value of Trust’s gold is reported on
its website on a daily basis.

Gold (other than certain bars) will be held solely for
delivery to investors who apply to take delivery of gold
in exchange for their shares. However, a holder of
shares, including a retirement account, will not have
an immediate possessory interest in, or unilateral
right to take possession of, the physical gold repre-
sented by the shares it holds.

Trust does not issue or redeem individual shares.
Instead, the shares are to be listed and traded on a
stock exchange, which allows trading by authorized
broker-dealers. Thus, investors, including retirement
accounts, normally would buy shares through a bro-
ker-dealer, as they would any other security, and the
retirement account’s ownership is evidenced only on
the books and records of the broker-dealer through
which the shares are purchased.

When Trust terminates, its trustee will sell the as-
sets and deliver to those surrendering their shares
their pro rata portion of the net proceeds.

Favorable rulings. IRS concluded that the acquisi-
tion of shares in Trust by a trustee or custodian of an
IRA or by an individually directed qualified plan ac-
count won’t be considered the acquisition of a collecti-
ble under Code Sec. 408(m). As a result, an IRA or
individually directed account in a qualified plan acquir-
ing such shares won’t be treated as having made a
distribution under Code Sec. 408(m)(1). However, if
any shares held in the account are exchanged for
gold, the exchange would be treated as the acquisi-
tion of a collectible for purposes of Code Sec.
408(m)(2), and therefore a distribution from the ac-
count, except to the extent the gold acquired by the
account satisfies Code Sec. 408(m)(3).

robservation: Thus, a taxpayer who wishes to
place some of his IRA funds into gold without running
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afoul of the collectibles rules can do so by acquiring
shares in a properly-structured trust invested in gold.

rrecommendation: Before doing so, taxpayers
should demand an assurance from the trust that
purchasing such shares won’t trigger the adverse
collectibles rules. The best assurance would be a
private ruling from IRS, but an opinion of counsel may
be enough to satisfy some investors.

Applicable Federal Rates for December

The Applicable Federal Rates for December 2014
are reproduced below. To determine the value of an
annuity, etc. (under Code Sec. 7520), the rate is
2.0%. (Rev Rul 2014-31, 2014-50 IRB)

Table 1

Applicable Federal Rates (AFR) for December 2014

Period for Compounding

Annual Semiannual Quarterly Month

Short-Term

AFR .34% .34% .34% .34%

110% AFR .37% .37% .37% .37%

120% AFR .41% .41% .41% .41%

130% AFR .44% .44% .44% .44%

Mid-Term

AFR 1.72% 1.71% 1.71% 1.70%

110% AFR 1.89% 1.88% 1.88% 1.87%

120% AFR 2.06% 2.05% 2.04% 2.04%

130% AFR 2.23% 2.22% 2.21% 2.21%

150% AFR 2.59% 2.57% 2.56% 2.56%

175% AFR 3.01% 2.99% 2.98% 2.97%

Long-Term

AFR 2.74% 2.72% 2.71% 2.70%

110% AFR 3.01% 2.99% 2.98% 2.97%

120% AFR 3.29% 3.26% 3.25% 3.24%

130% AFR 3.57% 3.54% 3.52% 3.51%

The latest AFRs are available at RIA’s website on the internet at ht tp: / / r ia. thomsonreuters.com/news/
afrrates.asp.

— WG&L Digests —

Estate Planning for Couples Entering Second
Marriages —Part 1

Many married couples that estate planners encoun-
ter in their practices are in a second (or subsequent)
marriage. If these couples have not updated their
estate planning shortly after the wedding, they may
well have not updated their estate plans at all. These
couples may have children from a prior marriage, and
it is unusual for clients to adopt the children of their
new spouse. For this reason, the couples frequently
speak about ‘‘his’’ children, ‘‘her’’ children and, per-
haps, ‘‘their’’ children. This contributes to the couples’
need for carefully constructed estate plans. (E. A.
Manterfield, 41 Estate Planning, No. 12, 3 (December
2014).)

Malpractice Risks Unique to Trusts and
Estates Attorneys

The causes of claims against trusts and estates
attorneys are consistent. In general, the practice of
trusts and estates law inherently involves sensitive
and personal matters, making it highly emotional and
uniquely susceptible to unhappy clients asserting le-
gal malpractice claims that do not involve any legal
malpractice. For asserted claims involving actual le-
gal malpractice, however, many were caused by at-
torney mistakes mid-representation, such as drafting
errors, giving ‘‘bad’’ advice, or being perceived as
favoring one client over another in the multiple repre-
sentation context. Most of those are best addressed
by greater care in the preparation of documents, more
effective communications with clients, and better han-
dling of conflicts of interest. In addition, many claims
are caused by issues that can be addressed, and to a
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good extent prevented or completely avoided, by sim-
ple but important steps that are taken at the start of a
representation. While seemingly obvious, most trusts
and estates law practices do not have systems in
place to assure compliance with proven risk manage-
ment techniques. (J. R. Evans, S. L. Klevens, and M.
C. Kendall, 41 Estate Planning, No. 12, 20 (December
2014).)

Expand Wealth With Tax-Efficient Portfolio
Management

Asset allocation has been the buzz term in the
investment industry for the last decade. Following the
market crashes of 2000 and 2008, many investment
advisors returned to the strategy of broad market
exposure to mitigate downside risk, as opposed to the
sector concentrated approach focused on yielding the
highest returns. The investment world then moved

toward the concept of risk-based investing, whereby
the risk tolerance of the investor dictates the invest-
ment strategy. Of course, this risk-based approach
results in trimming the potential upside returns as the
overall risk within a portfolio is reduced. With an em-
phasis on risk control, there must be a focus on
creating efficient portfolios to yield higher returns net
of fees, expenses, and taxes. Families that conduct
advanced lifetime estate planning incorporate com-
plex structures and strategies. This complexity neces-
sitates a thorough and integrated approach to devel-
oping a tax-efficient investment strategy. By
managing the family portfolio in a tax-efficient man-
ner, the overall value to the family is increased when
compared to a portfolio operated in an inefficient man-
ner. (R.J. Wilson, 41 Estate Planning, No. 12, 26
(December 2014).)

In Brief
Here are this month’s estate and
gift private letter rulings, in Code
Section order.

Code Sec. 408

Income in respect of
decedents— trusts— inclusion
of gross income—charities.
Trust may retitle name of IRA to

new title, and such change won’t
constitute payment or distribution
out of IRA to estate, trust, or charity
within meaning of Code Sec. 408(d)
and will otherwise be non-taxable
transfer. Also, proposed transfer
won’t be Code Sec. 691(a)(2) trans-
fer, and charity will include amount
of income in respect of decedent of
IRA assigned and transferred to it in
its gross income when IRA distribu-
tions are actually received by char-
ity. (IRS Letter Ruling 201444024) 

IRAs— inherited IRAs—
surviving spouse—rollovers.
IRA, which taxpayer/surviving

s p o u s e ’ s  d e c e a s e d  h u s -
band/decedent left through his will

to his previously deceased father,
and which will be distributed to de-
cedent’s estate and subsequently
paid to taxpayer as sole beneficiary
of that estate, won’t be treated as
inherited IRA under Code Sec.
408(d)(3) with respect to taxpayer.
Also, taxpayer may direct that IRA
be distributed to her or rolled over
by wire transfer or distribution
check, so long as she accomplishes
rollover of such distribution no later
than 60th day from distribution’s
d a t e .  ( I R S  L e t t e r  R u l i n g
201445031) 

IRAs— investment in
collectibles treated as
distributions—exception for
certain coins and bullion.
Acquisition of shares by trustee or

custodian of IRA or individu-
ally-directed account maintained by
plan qualified under Code Sec.
401(a) won’t constitute acquisition
of collectible under Code Sec.
408(m), and so IRA or individu-
ally-directed account owning

shares won’t be treated as having
made distribution under Code Sec.
408(m)(1) by virtue of its owning
such shares. But, if shares were
redeemed for gold, such exchange
would constitute acquisition of col-
lectible except to extent Code Sec.
408(m)(3) is satisfied. (IRS Letter
Ruling 201446030, see Article 5) 

Code Sec. 1022

Property acquired from
decedents dying in 2010—
allocation of basis—elections—
extensions.
Executor of estate of decedent

who died in 2010 was granted
120-day extension from date this
letter was issued to re-file Form
8939 to make Code Sec. 1022 elec-
tion and allocate additional basis to
eligible property transferred as re-
sult of death of decedent. (IRS Let-
ter Ruling 201447012, IRS Letter
Ruling 201447020) 
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Code Sec. 2041

Powers of appointment—value
of gross estate—general power
of appointment— lapse of
power.
Grandchild/beneficiary’s testa-

mentary power of appointment over
principal and accumulated or undis-
tributed trust income doesn’t consti-
tute general power of appointment
within meaning of Code Sec.
2041(b)(1), and existence, exer-
cise, failure to fully exercise, or par-
tial or complete release of benefici-
ary’s power to appoint trust property
won’t cause trust property’s value to
be included in beneficiary’s gross
estate under Code Sec. 2041(a).
(IRS Letter Ruling 201444002, IRS
Letter Ruling 201444003, IRS Let-
ter Ruling 201444004, IRS Letter
Ruling 201444005, IRS Letter Rul-
ing 201444006, IRS Letter Ruling
201446001, IRS Letter Ruling
201446002, IRS Letter Ruling
201446003, IRS Letter Ruling
201446004, IRS Letter Ruling
201446005, IRS Letter Ruling
201446006, IRS Letter Ruling
201446007, IRS Letter Ruling
201446008, IRS Letter Ruling
201446009, IRS Letter Ruling
201446010, IRS Letter Ruling
201446011) 

Code Sec. 2056

Qualified terminable interest
property—elections— trusts—
severance—extensions.
Decedent’s estate was granted

120-day extension from date this

letter was issued to sever marital
trust into QTIP and non-QTIP
trusts, effective date of decedent’s
death for estate tax purposes. And,
estate was granted 120-day exten-
sion from date this letter was issued
to make QTIP election as to QTIP
trust portion of marital trust under
Code Sec. 2056(b)(7) after marital
trust has been severed. (IRS Letter
Ruling 201447008) 

Code Sec. 2632

Generation-skipping transfer
taxes—election not to allocate
exemption— transfers to
trusts—extensions.
Executor of donor’s estate was

granted 120-day extension from
date this letter was issued to make
Code Sec. 2632(c)(5)(A)(i) election
that automatic allocation rules don’t
apply to stated year transfer to trust,
where he acted reasonably and in
good faith and granting relief
wouldn’t prejudice govt.’s interests.
(IRS Letter Ruling 201444019) 

Code Sec. 2642

Generation-skipping transfer
taxes—exemption allocations—
transfers to trust—elections
and extensions.
Donors were granted 120-day ex-

tension from date this letter was is-
sued to allocate their available
GSTT exemption to transfers to
trusts. Allocations would be effec-

tive as of transfer dates and should
be made on supplemental Forms
709 for stated year. (IRS Letter Rul-
ing 201447013 ) 

Generation-skipping transfer
taxes—exemption allocations—
transfers to trusts.
Decedent’s estate was granted

120-day extension from date this
letter was issued to allocate dece-
dent’s available GSTT exemption to
transfer to trust, where it acted rea-
sonably and in good faith and grant-
ing relief wouldn’t prejudice govt.’s
interests. Allocation will be effective
as of end of estate tax inclusion
period, on stated date. (IRS Letter
Ruling 201447026) 

Code Sec. 2652

Generation-skipping transfer
taxes—exemption allocations—
marital trust—reverse qualified
terminable interest property
election—extensions.
Estate was granted 120-day ex-

tension from date this letter was is-
sued to make Reg § 26.2652-2(c)
election to treat marital trust as 2
separate trusts, 1 of which had zero
inclusion ratio by reason of dece-
dent’s GSTT exemption that was
automatically allocated to marital
trust. And reverse QTIP election
would be treated as applying only to
that trust with zero inclusion ratio.
(IRS Letter Ruling 201447014) 
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