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¶ 9.07[7] The Use by Service of Claim for Tortious Conversion  

The Service possesses another less familiar weapon in its tax collection arsenal. The Service can sue third parties, 

claiming that the third parties tortuously converted taxpayer's assets, either burdened by a tax lien or subject to tax 

levy. The Tenth Circuit has characterized the conversion cause of action as a “well-established right to bring common 

law causes of action, including tortious conversion” for the purpose of collecting federal taxes. 
91.14

 The “statutory and 

common law remedies ... easily compliment each other,” particularly where a third party has “converted and 

dissipated the funds the government would otherwise have demanded he surrender under § 6332(a).” 
91.15

 The 

“common law remedy casts a wider net to provide relief for any tortious act which impairs the lienor's interest in the 

converted property.”
 91.16

 Numerous courts have recognized the government's right to utilize common law actions for 

conversion. 
91.17

  

The list of decided cases on Westlaw reveals that the IRS uses the conversion argument only once every few years. 

The conversion argument is usually seen in employment tax cases
 91.18

 and in construction-type cases when there is 

a violation of an escrow arrangement. 
91.19

 Various IRS administrative releases discuss the possibility of the Service 

bringing a tortious conversion claim, such as Chief Counsel Advisory 200614006.
 91.20

 In Litigation Bulletin 417, the 

Service expressed the view that the tortious conversion argument is a last-resort type argument.  

There are litigating hazards, however, in taking this position and it should only be asserted where there are no other 

remedies.
 91.21

  

An action in conversion is available to a secured party “against a third party in order to vindicate his rights in 

collateral.” 
91.22

 Moreover,  

[A] party that benefits from proceeds subject to a statutory lien may be liable for conversion of such proceeds ... if it 

has notice of the lien, then accepts and benefits from the proceeds.
 91.23

  

As stated in Permian Petroleum, “Conversion damages are the value of the converted property on the date of 

conversion plus prejudgment interest.”
 91.24

  

An oft-cited case for the tortious conversion argument is Nomellini Construction,
 91.25

 a case involving a general 

contractor taking over a subcontractor's debt. The subcontractor had contracted for concrete, could not pay for the 

concrete, and received threats from the concrete supplier to file a mechanic's lien on the construction project. The 



agreement by the general contractor to assume the subcontractor's debt alleviated the filing of the mechanic's lien. 

The subcontractor also owed delinquent federal taxes. The Service sought to recover, by levy, from the general 

contractor the value of the subcontractor's assets. The levy was disregarded by the general contractor. The 

government urged the conversion argument, not because the general contractor failed to honor the levy, but because 

of actions by the contractor after the levy was served, such as transferring title to the property to itself, selling or 

disposing of the levied property, and intermingling some of the property with its own property. The court agreed that 

the general contractor engaged in tortious conversion by exercising domain over the levied property. In the court's 

words:  

The statutory and common law remedies redress different evils. The manifest purpose of Section 6332 is to force the 

physical surrender of levied property to permit administrative sale, while the common law remedy casts a wider net to 

provide relief for any tortious act which impairs the lienor's interest in the converted property.
 91.26

  

The court was clear that it was not holding that Section 6332 was the exclusive remedy available to the government, 

but it allowed the conversion argument because of the actions of the general contractor after the levy was served, not 

because it failed to honor the levy. 

In Fritschler, Pellino, Schrank & Rosen,
 91.27

 the court rejected a tortious conversion argument by the Service against 

a law firm that had received cash for legal services from a delinquent taxpayer. The court said that Section 6332 is 

the government's exclusive remedy:  

The government argues that tortious conversion is an alternative theory under which the government can recover the 

$75,000. Section 6332 of Title 26 of the United States Code provides the government's sole remedy for recovery. The 

government may seek to recover property in the hands of a third party if the government can establish that the 

property has a valid lien against it, but the government may not seek a common-law remedy for conversion. 

Conversion is outside the scope of section 6332, and would require the court to create or imply a remedy that 

Congress could have created had it been of a mind to do so. 
91.28

  

This court is in a distinct minority with this view.
 91.29

  

There is no federal law of conversion, and so the Service needed to rely on state law (Texas law in this case) to 

establish a conversion. The elements of conversion under Texas law are typical:  

 

1. The Service legally possessed the property or was entitled to the property. 

 

2. The dealership (or bank) wrongfully exercised dominion and control over the property. 



 

3. The Service demanded return of the property. 

 

4. The dealership (and bank) refused to return the property. 

When cash is involved, a conversion of money claim under state (Texas) law requires additional proof, namely that 

the money is (1) delivered for safekeeping; (2) intended to be kept segregated; (3) substantially in the form in which it 

is received or an intact fund; and (4) not the subject of a title claim by the keeper. 

In United States vs. Boardwalk Motor Sports, Ltd., 
91.30

 the Service argued that a car dealership and a lending bank 

tortiously converted taxpayer's assets after a tax lien was filed and, then after, a levy was served. The key facts in the 

case are: Taxpayer owed $7.6 million in delinquent taxes, which were assessed in 2002 and 2003. Lien notices were 

filed by the Service against Taxpayer's assets in 2003 and 2004. In 2005, Taxpayer pledged his Ferrari to the bank 

for a $200,000 loan. The bank took a lien on the Ferrari, though it acknowledged it was junior to the previously filed 

federal tax liens. The bank noted its lien on the car title, which is held. 

The Service verbally agreed to allow the taxpayer to consign the Ferrari to a Ferrari car dealer to enable it to be sold, 

though a misunderstanding developed over disposition of the sale proceeds. The Service insisted on receiving the 

proceeds. The dealership thought it would send the proceeds to the bank so that it could obtain clear title to give to 

the purchaser of the Ferrari. The Service served a levy on the dealership on July 2. On July 3, the next day, the 

taxpayer delivered the Ferrari to the dealership as part of the consignment transaction. The Ferrari was sold on July 

25. On August 7, the dealership sent the proceeds, net of sales of commission, to bank, which released its lien on the 

Ferrari. On August 16, the bank applied the proceeds (i.e. set-off) to the taxpayer's loan at the bank. On August 21, 

the Service demanded from the bank the sales proceeds. On August 28, the Service served the bank with a levy. The 

Service imposed a 50 percent penalty under Section 6332(d)(2) on both the bank and the dealership, and ultimately 

sued them both for conversion. 

The Fifth Circuit rejected the Service's argument that the dealership or bank was liable for tortious conversion, but 

upheld the claim that bank was liable for failure to honor an IRS tax levy. The court concluded that the Service failed 

to establish that on either of the dates of its levies, July 2 (against the dealership) or August 28 (against the bank), the 

Service had a right to any funds. For a conversion argument to succeed, the Service had to prove that it had the 

immediate right of possession since Texas law of conversion requires the elements of ownership, possession, or the 

right to immediate possession. 

The Fifth Circuit held that the July 2 levy was a day too early. Thus, the Service did not have a right to possess the 

Ferrari on that day. The Service did not have a right to possession as against the bank because the Service only had 

filed a tax lien, which is not a self-executing collection device, as is a tax levy. To quote the court,  



[T]he IRS's interest in the Ferrari—and the proceeds from its sale—were limited to a tax lien. As explained above, a 

tax lien is not self-executing, and it does not provide the IRS with an immediate right of possession until a levy is 

issued. Although the IRS needs to utilize only its own administrative procedures to gain a possessory interest in 

property subject to a tax lien . . . the result is the same: No immediate right to possession existed at the time of the 

alleged conversion. Therefore, the IRS's conversion claim cannot succeed.
 91.31

  

The levy on the bank on August 28 was two weeks after the bank set-off and thus was too late for the conversion 

argument. On the date of set-off, the Service did not have a levy in place and therefore did not have an immediate 

right of possession. 
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  In Grimm v. Comm'r, 894 F2d 1165, 90-1 USTC ¶ 50,048, 65 AFTR2d 90-645 (10th Cir. 1990) , local law was 

interpreted to hold a surviving spouse liable for tax liability attributable to her share of community property income 
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